Woodlynne Police Department Citizen Information Sheet

The members of the Woodlynne Police Department are committed to providing law enforcement services that are
fair, effective, and impartially applied. It is in the best interests of everyone that your complaint about the performance
of an individual officer is resolved fairly and promptly. The Police Department has formal procedures for
investigating your complaint. These procedures are designed to ensure fairness and protect the rights of both citizens and
law enforcement
offioprs:Reports or Complaints of officer/employee misconduct must be accepted from any person, including

anonymous sources, at any time.

N

Complaints shall be accepted regardless of age, race, ethnicity, religion, gender, sexual orientation, disability, or
immigration status of the complaining party.

3. Your complaint will be sent to a superior officer or a specially trained internal affairs
officer who will conduct a thorough and objective investigation.

4. You might be asked to help in the investigation by giving a detailed statement about
“what happened or providing’other important information or documents.

5. All complaints against law enforcement officers are thoroughly investigated. You will be kept informed of the
status of the investigation and its ultimate outcome, if requested, and you provide contact information. The exact
discipline imposed is confidential, but you will be advised of the ultimate finding, namely:

a. Sustained: A preponderance of the evidence shows an officer violated any law; regulation; directive,
guideline, policy, or procedure issued by the Attorney General or County Prosecutor; agency protocol;
standing operating procedure; rule; or training.

b. Unfounded: A preponderance of the evidence shows that the alleged misconduct did not occur.
c. Exonerated: A preponderance of the evidence shows the alleged conduct did occur, but did not violate
any law; regulation; directive, guideline, policy, or procedure iss ued.by the Attorney General or County

Prosecutor; agency protocol; standing operating procedure; rule; or training.

d. Not Sustained: The investigation failed to disclose sufficient evidence to clearly prove or disprove the
allegation.

6. If our investigation shows that a crime might have been committed, the county
prosecutor will be notified. You might be asked to testify in court.

7. If our investigation results in an officer being charged with a violation of department
rules, you might be asked to testify in a departmental hearing.

®

If our investigation shows that the complaint is unfounded or that the officer acted
properly, the matter will be closed.

9. Internal affairs investigations are confidential and all disciplinary hearings shall be closed to the public unless
the defendant officer requests an open hearing.

10. You may call the Woodlynne Police Department Internal Affairs Investigator at (8564 9628300 with any
additional information or any questions about the case.



WOODLYNNE POLICE DEPARTMENT BPD CASE #
IA CASE #

Preferred

{ Full Name , - Phone
Address . Email
City, State

Officer(s) _.. ... ... .. Badge NO. _ ses s s snmpugs
Incident Site o ! Date/Tlme ]

In the space below, describe the type of incident (traff ic stop, street encounter) and any information about the alleged
conduct. If you cannot fit your response below, feel free to use extra pages and attach them to this document. If you do not
know the officer's name or badge number, provide any other identifying information.

How was this reported?[:| In Person |:| Phone |:] Letter |:] Email [_] Other

Any physical evidence submitted? [] Yes[_]No[] If yes, describe:

Was incident preVIoust reported? ] Yes E] No E] If yes describe:
ompleted By Officers

Officer Receiving Complaint Badge No.- Date/Time

/
Supervisor Reviewing Complaint Badge No. Date/Time




State of New Jersey

Puinre D.Murery " OFFICE OF THE ATTORNEY GENERAL GURBIR 5. GREWAL
Governar DEFARTMENT OF LAW AND PUBLIC SAFETY - Attorney General
PO BOX 080
Snema Y. OLIVER TRENTON, NJ 08625-0080
Lt Governor

ATTORNEY GENERAL LAW ENFORCEMENT' DIRECTIVE NO. 2018-3
TO: All Law Enfor;:ement Chief Executives
FROM: Gurbir S. Grewal, Attorney General
DATE: March 20, 2018

SUBJECT: Statewide Mandatory Early Warning Systems

I. Background

An Early Warning System (“EW System”) is an important management tool designed to
detect patterns and trends in police conduct before that conduct escalates. An effective EW
System can assist a law enforcement agency in identifying and remediating problematic officer
conduct that poses a potential risk to the public, to the agency, and to the officer.. EW Systems,
therefore, serve to not only increase public safety and public confidence in law enforcement, but
also to assist officers through early intervention. Indeed, many law enforcement agencies
throughout the State have recognized the utility of such systems and some County Prosecutors
already require agencies within their jurisdictions to use them. For all of these reasons, this
Directive now mandates that all law enforcement agencies in New Jersey adopt and implement
EW Systems consistent with the requirements set forth below.

Accordingly, pursuant to the authority granted to me under the Criminal Justice Act of
1970, N.J.S.A. 52:17B-97 to -117, which provides for the general supervision of criminal justice
by the Attorney General as chief law enforcement officer of the State to secure the benefits of a
uniform and efficient enforcement of the criminal law and the administration of criminal justice
throughout the State, I, Gurbir S. Grewal, hereby DIRECT :all law enforcement and prosecuting
agencies operating under the authority of the laws of the State of New Jersey to implement and
comply with the following policies, procedures, standards, and practices.
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II. Implementation -

A. Applicability

This Directive shall apply to all state, county, and municipal law enforcement agencies
and sworn officers who are responsible for enforcing the criminal laws in New Jersey, come
under the jurisdiction of the Police Training Act, and are authorized to carry a firearm under
N.I.S.A. 2C:39-6.

B. Establishment of EW System Policy

All state, county, and municipal law enforcement agencies shall adopt and/or revise their
existing EW System policies, consistent with this Directive, either by rule, regulation, or
standard operating procedure (“SOP”), as required by state law.

C. Selection of Performance Indicators

An EW System may monitor many different categories of officer conduct which indicate
potentially escalating risk of harm to the public, the agency, and/or the officer. The following
performance indicators shall be included in all EW Systems, but also can be supplemented based
upon the unique characteristics of the department and the community it serves. The chief
executive of the department shall determine any such supplemental performance indicators. To
the extent possible, supplemental performance indicators should be objectively measurable and
reasonably related to potentially escalating harmful behavior by the officer.

1. Internal affairs complaints against the officer, whether initiated by another
officer or by a member of the public;
2. Civil actions filed against the officer;
3. Criminal investigations of or criminal complaints against the officer;'
4. Any use of force by the officer that is formally determined or adjudicated (for
example, by internal affairs or a grand Jury) to have been excessive,
unjustified, or unreasonable;
Domestic violence investigations in which the officer is an alleged subject;
An arrest of the officer, including on a driving under the mﬂuence charge;
Sexual harassment claims against the officer;
Vehicular collisions invelving the officer that are formally determined to have
been the fault of the officer; -
. 9. A positive drug test by the officer;
10. Cases or arrests by the officer that are rejected or dismissed by a court;
11. Cases in which evidence obtained by an officer is suppressed by a court;
12. Insubordination by the officer;
13, Neglect of duty by the officer;

S9N O

* I EW System notification to the ofticer could jeopardize an ongoing criminal investigation,
the County Prosecutor may in his or her discretion permit delayed notification to the officer or
delayed initiation of the EW System review process.
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14. Unexcused absences by the officer; and
15. Any other indicators, as determined by the agency’s chief executive,

D. Initiation of Early Warning Process

Ataminimum, an agency’s EW System policy shall provide that three separate instances
of performance. indicators (as listed in Section C, above) within any twelve-month period will
trigger the EW System review process. If one incident triggers multiple performance indicators,
that incident shall not be double- or triple-counted, but instead shall count as only one
performance indicator. The agency’s chief executive may in his or her discretion determine that
a lower number of performance indicators within a twelve-month period (i.e., one or two

performance indicators) will trigger the EW System review process.

E. Administration and Tracking

The agency’s chief executive shall assign personnel to conduct the EW System function.
-Typically, the EW System should be administered by the agency’s internal affairs unit.
Supervisory officers in the subject officer’s chain of command also should be directly involved
in any EW System review process.

Every department shall adopt a tracking system to enable the department to identify
-officers who display the requisite number of performance indicators necessary to trigger the EW
System reviéw process. Many departments in New Jersey have adopted automated systems that
are capable of flagging emerging behavioral patterns, At least every six months, personnel
assigned to manage the EW Systern shall audit the agency’s tracking system and records to
assess the accuracy and efficacy of the tracking system.

F, Remedial/Corrective Action

Once an officer has displayed the requisite number of performance indicators necessary
to trigger the EW System review process (as set forth in Section IL.C, above) assigned
supervisory personnel shall initiate remedial action to address the officer’s behavior.

When an EW System review process is initiated, personnel assigned to oversee the EW
:System should (1) formally notify the subject officer, in writing; (2) conference with the subject
officer and appropriate supervisory personnel; (3) develop and administer a remedial program
including the appropriate remedial/corrective actions listed below; (4) continue to monitor the
subject officer for at least three months, or until the supervisor concludes that the officer’s
behavior has been remediated (whichever is longer); (5) document and report findings to the
appropriate supervisory personnel and, if warranted, the internal affairs unit. Any statement
made by the subject officer in connection with the EW System review process may not be used
against the subject officer in any disciplinary or other proceeding.

Remedial/corrective action may include but is not limited to the following:

1. Training or re-training;
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Counseling;

Intensive supervision;

Fitness-for-duty examination;

Employee Assistance Program (EAP) referral; and
Any other appropriate remedial or corrective action.?

Otk L

G. Notification to Subsequent Law Enforcement Employer

[f any officer who is.or has been subject to an EW System review process applies to-or
accepts employment at a different law enforcement agency than the one where he or she_
underwent the EW System review process, it is the responsibility of the prior or current
employing law enforcement agency to notify the subsequent employing law enforcement agency
of the officer’s EW System review process history and outcomes. Upon request, the prior or
current employing agency shall share the officer’s EW System review process files with the

- subsequent employing agency. '

H. Notification to. County Prosecutor

Upon initiation of the EW System review process, the agency’s chief executive or a
designee shall make a confidential written notification to the County Prosecutor or his/her
designée of the identity of the subject officer, the nature of the triggering performance indicators,
and the planned remedial program. Upon completion of the EW System review process, the
agency’s chief executive shall make 4 confidential written notification to. the County Prosecutor
or his/her designee of the outcome of the EW System rev1ew including any remedial measures
taken on behalf of the subject officer.

L Annual Report to Attorney General

By January 31st of each year, each County Prosecutor shall submit a report to the
Attorney General, through the Division of Criminal Justice’s Prosecutors’ Supervision and
Training Bureau. This summary shall include a statement indicating those agencies urider the
County Prosecutor’s supervision that are in compliance with this Directive and those that are not.

111. Public Accesmbllxtv and Confidentiality

Al EW System pohc:es adopted by law enforcement agencies shall ‘be made available to
the public upon request and shall be posted on the agency’s website. Annual reports from the

* This Directive, and EW Systems generally, are focused on corrective actions to remediate
officer behavior and to provide assistance to the officer. This Directive, and EW Systems
generally, do not address disciplinary actions that might be warranted against an officer. Such
disciplinary actions — to include the decision to suspend, terminate or, if applicable, charge an
officer with criminal conduct — remain within the purview of the agency’s internal affairs
function, and may be imposed in accordance with existing internal affairs guidelines and
applicable law, separate from and independent of the EW System.
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County Prosecutors to the Attorney General (as required by Section I1.I, above) also shall be
made available to the public upon request and shall be posted on the agency’s website.

All written reports created or submitted pursuant to this Directive that identify specific
officers are confidential and not subject to public disclosure.

Iv. Effective Date

' This Directive shall take effect immediately upon issuance. All EW System policies
shall be adopted and/or revised in accordance with this Directive within 60 days.

‘Gurbir S. Grewal

Attorney General
ATTEST: _
Elie Honig d ‘

Director, Division of Criminal Justice
Issued on: Marchj3, 2018



State of New Jersey
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ATTORNEY GENERAL LAW ENFORCEMENT DIRECTIVE NO. 2019-2

TO: -All Law Enforcement Chief Executives

FROM: Gurbir S. Grewal, Attorney General
DATE: August 15, 2019

SUBJECT: Attorney General Directive Pursuant to the Extreme Risk Protective Order
Act of 2018

1. INTRODUCTION AND OVERVIEW

1.1 The Statute and its Purnose.

This Directive provides guidelines to law enforcement agencies and prosecutors® offices
ori the implementation of the Extreme Risk Protective Order Act of 2018 (“ERPO Act” or
“Act”), N.J.S.A. 2C:58-20 to -32; The Act provides procedures through which select people (the
“petitioner) may apply for an Extreme Risk Protective Order (*ERPO”) against a person (the
“respondent™) who poses a danger of causing bodily injury to self or others by possessing or
purchasing a firearm. Those procedures govern both the temporary risk protective order
(TERPO) and the final risk protective order (FERPO). An ERPO prohibits the respondent from
possessing or purchasing a firearm or ammunition and from holding a firearms purchaser
identification card, permit to purchase a handgun, and permit to carry a handgun.

The ERPO Act is based on the framework and procedure of domestic-violence protection
orders in the Prevention of Domestic Violence Act, N.J.S.A. 2C:25-17 to -35. AnERPQOisa
civil court order that is issued by a judge upon consideration of the evidence related to a number
of factors, prompted by a petition by a family or household member or law enforcement officer.
Under the Act, a court would consider evidence presented whether the respondent; has a history
of threats or acts of violence; has a history of use (including attempted and threatened use) of
physical force; is subject to or violated any protective orders; has been arrested, charged, or
convicted of any violent indictable crime or disorderly-persons offense, stalking offense, or
domestic violence offense; has been charged with crimes of animal cruelty; has a history of
substance abuse; or has recently acquired a firearm or amxnunjtion.

The Office of the Attorney General is committed to the full and fair implementation of all
of the Act’s provisions. These ERPO procedures are a mechanism for law enforcement to seek
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the temporary suspension of firearms access for at-risk mdmduals who, during periods of crisis,
. pose an elevated risk of endangering themselves or others.! The Act’s goal is to save lives in

New Jersey, including the lives of the respondents'and those around them. Law enforcement is
+ committed to enforcing this law to protect the safety of respondents and the commu.mty, while

respecting the rights of all respondents

a

1.2 Applicability of Dlrectlve

L

This Directive apphes to the filing and execution of ERPOs by law enfor¢ément ofﬁcers
and prosecutors. This Directive does not apply to. protective orders filed under the Prevention of
Dormestic Violence Act, N.J. S. A. 2C:25-17 to -3, or the Sexual Assault Survivor Protection Act,
N.J.S.A. 2C:14-13 to -21. Nor does it limit civilians’ or law enforcement’s other avenues to
" address moments of crisis, including through the Prevention of Domestic Violence Act, the
Sexual Assault Survivor Protection Act, a mental-evaluation referral, acivil commitment, or
* criminal complaints, investigations, or charges. Indeed, the statute itself provides that “[f]iling a
petition pursuant to this section shall not prevent a petitioner from filing a criminal complaint or
....applying for a restraining order pursuant to the [Prevention of Domestic Violence Actof 1991]

- Or prevent any person from taking any action authorized pursuant to [the involuntary
commitment statute] based on the clrcumstances formmg the basis of the petition.” N.J. S.A.

- 2C:58-23(a).

13 Non-Enforceability of Ri hts b Third Pérties:f }

This Directive is issued pursuant to the Attorney.General’s authority to ensure the
uniform and efficient enforcement of the laws and the administration of criminal justice .
throughout the State. Nothing in this Directive shall be construed in any way to create any rights
to anyone, including ERPO respondents, beyond those established under the Constitutions of the

‘United States and the State of New Jersey, or under any New Jersey statute or court rule. The
- provisions of this Directive are intended to be implemerited and enforced by law enforcement
agencies, the New Jersey State Police, County Prosecutors, the Office of the Insurance Fraud
Prosecutor, the Office of Public Integrity and Accountability, and the Division of Criminal
Justice, and these provisions do not create any promises or rights that may be enforced by any
" other persons or entities. :

1k.4 . Attorney General Order Issumg Dlrectwe

Pursuant to the authonty granted to me under the New Jersey Constltutlon and the
Criminal Justice Act of 1970, N.J.S.A. 52:17B-97 to -117, which provides for the general
" supervision of criminal justice by the Attorney General as chief law enforcement officer of the
State in order to secure the benefits of a uniform and efficient enforcement of the criminal law
anid the administration of criminal justice throughout the-State, and under the Extreme Risk :
Protective Order Act.of 2018, N.I.S.A. 2C:58-20 to -32, which takes take effect on September 1,
2019, I, Gurbir S. Grewal, liereby DIRECT all law enforcement and prosecuting agencies
. operating under the authority.of the laws of the State of New Jersey to implement and comply
with the following policies, procedures, standards, and practices.

! Statement of Bill Introduced A.1217 at 7.



2. DEFINITIONS
As used in this Duectlve and i in accordance with the ERPO Act, NLJ. S A, 2C 58-21 and

Orders,” Guideline 1 (2019) [heremaﬂer AOC Guideline]:

1. “Ammunition” means ammumtton or cartridge cases, primers, bullets; or propellant
,powder designed for use in any firearm, but does not include any shotgun shot or pellet
not demgned for use as the single, complete projecttle load for one shotgun hull or casing
or any unloaded, non-metallic shotgun hull or casing not having a primer:. ~

2, “Deadly weapon” shall have the same meaning as in N.J.S.A, 2C:1 1-1(c).

3. “Family or household member” means a spouse, domestic partner as defined in NJ.S.A.
26:8A-3, partner in a civil union couple as defined in N.J.S.A. 37:1-29; or former spouse,
former domestic partner, or former partnér in a civil union couple, or any other person

.......Who is a presént household member or was at any time a household member;.a person-....: - .  ....o

with-whom the respondent has a child in common, or with whom the respondent
anticipates having a child in common if on¢ of the parties is pregnant; or a current or
former dating partner.

4 “Firearm” shall have the same meaning as in N.J.S.A. 2C:39-1.

[

5. “Law enforcement agency means a department, division, bureau, commission, board or
* other authority of the State or of any political subdivision thereof which employs law

enforcement officers. .

6. “Law enforcement officer” means a person whose ﬁublic dyties include the power to act

- as an officer for the detection, apprehensnon, arrest, and conv1ct10n of offenders against

the laws of this State.

7. “Petltloner means a family or hous_chold memb_c'r',or law enforcement ofﬁcer.

8. “Recent” means w1thm six months prior to the date the petmon was ﬁled

9. “Respondent” means a person against whom an order is sought.



. 3. FILING FOR AN ERPO
3.1  Who May File foran ERPO. ERPO.

The ERPO Act specxﬁes that only a “petitioner” defined as a family or household.
member of the respondent, or a law enforcement officer acting in their official capacity, may file
a petition for an ERPO. N.J, S A. 2C:58-21, -23(a); see Section 2 (defining fam:ly or household
member).

The definition of a “family or household member” covers the identical universe of those
individuals who can be considered a “victim of domestic violence” and may file for a temporary-
restraining order (TRO) under the Prevention of Domestic Violence Act. See N.J.S.A. 2C:25-
19(d). Although many people who file for a TERPO may also be eligible to file for a TRO, the.
difference is that the ERPO Act does not require an act of domestic violence to have ogeurred,

- "nor does it require a need to-protect the petitioner’s well-being. Compare N.J.S.A. 2C:25-28 and )
“N.J.S.A. 2C:58-23. In other words, for example, it may be that a-mother or dating partner ofa

.. respondent/defendant can file for both a TRO and a TERPO, but while. 2 TRO.requires protection _ .. .. ...

for the mother or dating partner, the TERPO could be sought to protect the respondent or a third
party from danger. And, of course, while a law enforcement officer may not file for a TRO on

" behalf of a domestic violence viétim, the ERPO Act- expressly allows a law enforcement officer . ~l

to file 2 TERPO on behalf of anyone. N.J.8.A. 2C:58-21, -23(a). See Section 3.5 for more
information on the filing of TERPO by a’law enforcement officer.

‘ 3.2 Informing Ingmduals of ERPOs and Other Options.

One way to ensure the success of ERPOs is for law enforcement to educate people they
» encounter on the availability of ERPO petitions. Thus, if an individual expresses to a law
enforcement officer the belief that another person poses an immediate and present danger of
causing bodily i mjury to self or others by having custody or control of, owning, possessing,
purchasing, or receiving a firearm, the officer shall inform the person of the ERPO Act and its
procedures, mcludmg who quahﬂes as a petitioner.

Scenarios may arise where an 1_nd1v1dual presents.to law enforcement with the request to
file an ERPO, but the individual would qualify for a restraining or protective order pursuant to
the Prevention of Domestic Violence Act, or the Sexual Assault Survivor Protection Act. In that

-case, the officer should inform the individual of these other options to ensure the iridividual is
making an informed decision, where they can be afforded the maximum protection under our

-laws. Likewise, if an individual presents to law enforcement with information or a request that
could be addressed by an ERPO, the officer should mform the individual of the ERPO
procedures in accordance with this Dlrectlve _

As sfated above in Section 1.2, nothing in this Directive or the ERPO Act limits civilians’
or law enforcement’s other avetiues to address moments of crisis, including through the
Prevention of Domestic Violence Act, the Sexual Assault Survivor Protection Act, 2 mental-

" evaluation referral,. ¢ivil commitment, and/or criminal complaints, investigations, or.charges.



3.3 The Standard for OBtaining an ERPO.

To ensure the. constltuuonahty of any search warrants issued under the ERPO Act )
pursuant to State v. James Hemenway, (A-19-18) (July 24, 2019), and in line with the instruction
provided by AOC Guideline 4(¢), law enforcement and prosecutors shall establish and request
that the search warrant associated with an ERPO application be issued by the court under the

‘standard of probable cause. In other words, a search warrant for any firearms and ammunition
which the respondent possesses or owns can only be issued in conjunction with a TERPO when
the court determines that probable cause exists to believe that-(1) the respondent owns or L
possesses any firearmis or ammunition, (2) the respondent poses an immediate and present danger
of bodily injury to self or others by owning or possessing any such-firearms or ammunition, and
. " (3) such firearms or ammunition are presently at a specifically described location. AOC
- Guideline 4(e) In this. context, as under the Prevention of Domestic Violence Act, probable
cause requires that the lssumg court only have a well-grounded SllSplClOl'l See State Vi

Hemenway.

--In-cases where law-enforcement and prosecutors-have only good cause~—not probable

. cause—that the respondent poses an immediate and present. danger of causing bodily i m]ury to
self or others by having custody or control of, owning, possessing, purchasing; or receiving a
ﬁrearm, they may still seek a TERPO petition and order, but not a search warrant,

34 The Process of Fllmg fora TERPO by a Famrly or Household Member

Except when filing for a TERPO against a law enforcement officer, see Sectron 5 of this

- Directive, a family or household member mayfilea petrtron fora TER.PO at the Superior Court,

" or at a State, county, or municipal law enforcement agency. N.J.S.A. 2C:58-23(a). The
_ petitioner shall not be charged a fee to file the petition. N.J.S.A. 2C:58-23(c). -

The statute prov:des that the agency “shall advrse the petitioner of the procedure for
~ completing and srgmng a petition” for a TERPO and “may assist the family or household

~ member in preparing or filing the petition.” N.J.S.A. '2C:58-23(a) (emphasis added). The statute
explains that “[tJhis assistance may include, but not be limited to, providing information related -
to the factors set forth in [the ERPO Act], joining in the petition, referring the matter to another
law enforcernent. agency for add:tlonal assistance, or filing the officer’s own petition wrth the -
court.” Ibid. -

“The petition will be inan electromc format on the Judrclary s Electronic Court _
Disposition Reporting (¢CDR) system2 Thus, if a petitioner seeks to file a petition with a State,
county, or municipal law enforcement agency, and no decision has been made for a law
enforcement officer to “takeover” or “Jorn” the. filing and'‘become the petrtroner, see infra Section
-3 5 the agency must help the petitioner in entering their petrtron m the eCDR system. ‘

The TERPO petition must be filed in a law enforcement agencyq or court vicinage located
in the same county where the respondent resides. If the respondent resides out of state, it must

be ﬁled ina law enforcement agency or court vicinage in the sime county where the petmcner

I
I

2 The AOC dqidelines refer to it as the Protective Restraining Order System Environmient (PROSE).

e nit g o e
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.resides. If an individual atteri:pts to file a TERPO at a law enforcement agency located in a

different county than where the respondent resides, or than where the petitioner resides if the
respondent resides out of state, the agency shall assist the petitioner in calling the local law
enforcement agency where the respondent resides, or where the petitioner resides if the )
respondent resides out of state, and have that agency filé the petition on the €CDR system under
the petitioner’s direction on the phone. : BN ’ '

Although a member of the appropriate law enforcement agency must enter the petition in

'the eCDR system for the petitioner; it is.in the agency’s discretion as to what further assistance

will be given, such as providing information related to the factors in N.J.S.A: 2C:58-23(f). Asto
whether the law enforcement officer should join in the petition or file their own petition, see .

. infra Section 3.5.

3.5  Filing fora TERPO by a Law Enforcement Officer.

The Act provides that a law enforcement officer ﬁay file 2 petition for a TERPO.

-N.J.S.A. 2C:58:21,:-23(a).. If an officer, in the.course of their. own .inyqstigation:and_.-p‘olik;ing,_.br e

from information received from a non-family or household member, has probable cause to
believe that the respondent poses an immediate and present danger of causing bodily injury to
self or others by having custody or control-of, owning, possessing, purchasing, or receivinga .

- firearm, the officer shall file a petition for a TERPO.

~ Ifafamily or household member preéentsa‘t-a law enforcement agen&y to file-a TERPO
petitior, a law enforcement officer shall “takeover™ the petition if (a) the officer has probable-
cause to believe that the respondent poses an immediate and present danger of causing bodily -
injury to the respondent or others by having custody or control of, owning, possessing,.
purchasing, or receiving a firearm; and (b) the officer believes that there is somie reason that the
petition would be.best filed by a law enforcement officer and not the family or household -
member, e.g., the petitioner is fragile or unable to proceed, or the family or household unit would
be best served by having law enforcement file the petition. Lo

A law enforcement officer may otherwise file, “takeover,” or “join™ a petition for a

TERPO under any other circumstances in the officer’s discretion as long as the officer has good

cause to believe that the respondent poses an immediate and present danger of causing bodily

injury to the respondent or others by having custody or control of, owning, possessing,

purchasing, or receiving a firearm. If an officer has.only good cause, not probable cause, that the
respondent poses an immediate and present danger of causing bodily injuryto self or others by
having custody or control of, owning, possessing, purchasing, of receiving a firearm, the officer
may seek a TERPO petition and order, but not a search warrant. See Section3.3. -

3 When a law.enforcement offiéer “takes over” a petition, they become the sole petitioner, and shall designate

" themselves as the petitioner in the eCDR system..

4 When a law enforcement officer “joins™ a petition, they become a;bétitioner along with the dﬁgin'alﬁmi}_y‘ or

" household-member petitioner, and shall designate both petitioners in'the eCDR system.

6 -



A law enforcement officer may file a TERPO at the courthouse or at their law

enforcement agency by using the' eCDR system. In the éCDR petition, the officer shall designate

if they are the petitioner, or if they are “joining” the petition of a family or household member,

36 DutytoWamand ERPOs.

The “duty to warn” statute, N.J.S.A. 2A:62A-16 to -17 prowdes that when a licensed
health-care practitioner leatns of a threat of imminent, serious physical violence from a patient
- against themselves or another, and a reasonable professional would believe the patient intended
to cdtry out the threat, the practitioner must notify the chief of police of the municipality in
which the patient resides. If the chief determines, from that information, that the patient suffers
from any one of the “disabilities” set forth in' N.J.S.A. 2C:58-3(c), the chief may apply for the
revocation of any firearms purchaser identification card or permit to purchase or possess a
firearm granted to the patient by the Superior Court in accordance with N.J.S.A. 2C:58-3(f).
" N.J.S.A. 2A:62A-16(e). The court may also order the patient to surrender to the county
prosecutor any firearm owned or accessible to the patient, and if the patient fails to surrender
..them, the:court: may. order.a search and removal of the items where.the judge has reasonable
cause to believe the items are located, and states with specificity the reasons and scope of the:
search and seizure. Ibid.

The ERPO Act provides an additional avenue for law enforcement to use once théy-have
been alerted that a health-care practitioner duty-to-wamn has been tnggered So in addition to the
remedies in N.J.S.A. 2A:62A-16, if a chief law enforcement officer receives information from a
practitioner of a threat pursuant to N.J.S.A. 2A:62A-16, the chief law enforcement officer may
file (or designate another officer in the agency to file) a petition for a TERPO as long as the
officer has probable cause to believe that the respondent poses an immediate and present danger
of causing bodily injury to the’r&spondent or others by having custody or control of, owning,
possessing, purchasing, or-receiving a firearm. But see Section 3.3 (explaining that standard for
- TERPO is'probable cause, and if only good cause exists, law enforcement may still seek TERPO.
but wnhout search warrant). The TERPO then shall proceed asa regu!a.r TERPO petition.

3.7 The Contents of the' Petttton.

The AOC Guidelinés instnict that the TERPO petition shall allege that the respondent
" poses an immediate and present danger of bodily injuty to self or others by possessing,
purchasing, owning, or receiving a firearm: AQC Guideline 2(e). It shall also set forth the facts,

and the basis of knowledge for these alleged facts, tending to establish that the respondent poses -

" an immediate and present danger of bodily injury to self or others by possessing, purchasing,

" owning, or receiving a firearm and the number, types, physical description, and locations of any -

-firearms and ammunition that the petitioner believes to be currently possessed by the respondent. -

Ibid. The petition may reference documents relevant to the petitioni. Ibid, The petition shall be
. sworn and under oath, subject to punishment if any statements are Wlllfully false. ]bid, Thisall

shall be done on the eCDR system
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-4 ERPO PROCEEDINGS: THE ROLE OF THE COUNTY PROSECUTOR

4.1 Ovemew of the TERPO and FERPO Pgoceedlgg

‘When a petitioner files:a petition for a TERPO, except when it is ﬁled agamst alaw
enforcement officer.respondent, see Section 5, it shall be heard by the-court “in an expedited
manner.” N.J.S.A. 2C:58-23(a).. The venue shall be in the county where the respondent lives,
unless the respondent lives out of state, in which case the venue shall be in the county ‘where the

-petitioner lives. AOC Guideline 3(b). At the TERPO hearing, the court may examine under oath

the petitioner and any wnness the petitioner produces, or the court may rely on an affidavit -
submitted by the petitioner in lieu of oral testimony or the information provided by the county

prosecutor® or designee, see Sections 4.3, 4.4, and 4.5.- AOC Guideline 3(c). The court officer -

~ or law énforcement officer assisting the petitioner shall contemporaneously record such sworn

oral tesnmony by means of a recording device, if available; otherwise, adequate notes
summarizing what is said shall be made by the judge. AOC Guideline 3(c). This sworn )
testimony shall be deemed to'be an afﬁdav:t for the purposes of issuance of an order. bid. This

..will.be.the same procedure that currently occurs for domeshc :violence temporary. restrammg

orders. SeeR. 5:7A(b).

If the TERPO is granted by the court, the FERPO hearmg shall be scheduled to be held in -

the Superior Court within 10 days after the TERPO petition is filed: AOC Guideline 5(a).
Venue for the FERPO shall be in the county where the TERPO was issued, unless good cause is

shown for:it to be elsewhere.- AOC Guideline 5(b). At the FERPQ hearing, the court may

examine under oath the pefitioner and any wnness the petitioner produces, and consider any:
information provided, including from the prosecutor or desighee, see Sections 4.3, 4.4, arid 4.5,
AOC Guideline 5(c). The respondent shall have the right to be present at the hearing, testify,
present witnesses, submit documents or information, and cross-examine witnessés who appear.
Ibld ‘The rules of ev1dence do not apply at the heanng Ib[d

In detenmmng whether to issuea TERPO ora FERPO the court may cons1der all

' relevant evidence, mcludmg whether the respondent:

‘(1) has any history of threats or acts of vxolence by the respondent directed toward selfor
. others, R )

¥

(2) has.any history of use, attempted use, or threatened use of physwal force by the
respondent against another person;

. =(3) is the subject of a temporary or final restrémmg order or has Vlolated a tehaporary or
final restraining order.issued pursuant to the “Preventlon of Domestic Vlolence Act of
1991,” (N.J.S.A. 2C: 25—17 et seq.);

*

v - e - - - ) . ) : ) - . s
% For purposes of the statute and this Directive, the term “county prosecutor” shall also include: Attorney General,

" Assistant Attorney General, Depiity Attorney General, and Assistant Prosecutor.

[
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(4) is the subject of a temporary or final protective order or has violated a temporary or
final protective order issued pursuant to the “Sexual Assault Survivor Protection Act of
2015,” (N.J.S.A. 2C:14-13 et al.);, .

(5) has any prior atrests, pending charges, or convictions for a violent indictable crime or
disorderly persons offense, stalking offense pursuant to section'1 of N.J.S.A. 2C:12-10,
or domestic violence offense enumerated in section 3 of N.1.S. A 2C:25-19; -

{6) has any prior arrests, pending charges, or conv:ctzons for any ‘offense mvolwng
cruelty to ammals or any history of acts involving: cruelty to animals;

(7) has any history of drug or-alcohol abuse and recovery from this abuse; .
(8) has recently acquired a firearm, ammunition, or other-deadly weapon;

9 has recklessly used, displayed of brandished a firearm;
and

(11) has previous'ly’.viplated an extreme risk profeétive,order issued against him or her.
[NJ.S.A. 2C:58-23(f); AOC Guideline 3(d)(1) to (11).] |

If the court finds one or.more of the factors listed in N.J.S.A. 2C:58-23(f) and AOC Gmdelme
3(d)(1) to (11), then the court may consider additional factors including whether the respondent

(12) has any prior mvoluntary commitment ina hospital or treatment facxllty for persons
with psychiatric disabilities; :

(13) has received or is receiving mental health treatment;
(14) has complied-or has failed to-comply with any mental health treatment; and )
(15) has received a diagnosis of a mental health disorder.

[AOC Guideline 3(d)(12) to (15).]

Thls total list of factors a court may con31der accordmg to AOC Guideline 3(d)(1) to-(15) will be
known as the “ERPO factors » .

42 Role gf the Progg:cutor in an ERPO Proeeding,

If the petitioner is a law enforcement officer acting in their official capacity, as either the
original petitioner or after having “taken over” the petition, or if law enforcement has joined in

. the petition; the prosecutor shall appear.at the FERPO and 4t the TERPO 1f practical, to present .

and argue the petltlon

= (10). has an exlstmg or previcus exiréifie fisk protectwe Order issued against hir or her;



Even where law enforcement-is not a party to the proceeding; the Act sets forth duties for
the prosecutor: The statute provides that the prosecutor or a designee shall produce to the court
in an expedited manner any available evidence, including evidence related to the factors in
N.J.S.A. 2C:58-23(f). The court will consider this evidence at the TERPO hearing, so the
expedited production must occur prior to the TERPO hearing. ‘The prosecutor or a designee also”
has this obligation for the FERPO hearing. N.J.S.A. 2C:58-24(b). As to exactly what kind of
evidence should be produced for a TERPO and a FERPO hearing, see Section 4.4.

When law enforcement is not the petitioner, the prosecutor is not required to appear at
either the TERPO or the FERPO hearing. The prosecutor may see their role as a “friend of the:
court” in providing information for the court to consider but they are not an advocate or a party
to the litigation. This does not preclude, of course, the prosecutor from taking a more active role
in hearings, or requiring law enforcement to join in or takeover the petition

. Unless the respondent is a law enforcement officer, see Sect:on 3. 5 the county
* prosecutor’s ofﬁce that is responsible to provide the information relevant to N.J.S.A. 2C: 58-23(f)

respondent resides, or if the respondent resides out of state, then where the petitioner re31des
But because most of the information that the prosecutor or designee is required to provide will
have to come from law enforcement unless the county prosecutor’s office notifies the law
enforcement agency that the county prosecutor’s office will provide the information itself, the
law enforcement agency where respondent resides (or if the respondent lives out of the state,
then the law enforcement | ‘agency where the petitioner resides) is herem designated to produce to
the court the information for the ERPO hearings.

43 Information That Must Be Provided for a Family- or Household-Member Petition,
43.1 Information at the TERj’O Stage |

The prosecutor or a des1gnee must produce to the coun in an expedited manner any
“readily available information or evidence™ pertaining to all. of the ERPO factors. AOC
Guideline 3(¢). Given the need for expeditious production of such information, so that a court
can consider it at the TERPO hearing, the Supreme Court Committee on Criminal Practice made
clear that prosecutors or law enforcement are not required:to perform a new investigation prior to
the TERPO hearing, but rather must conduct a records search of “information or evidence to-

which the prosecutor or designee has reasonable, ready access.” Response of the Supreme Court -

Committee oh Criminal Practice to Proposed Rule 3:5B “Extreme Risk Protective Orders (“CPC
Report™) (May 28, 2019)° at 19. The Criminal Practice Committee was equally concerned that

" the statutory obligation to provide information “could be mterpreted to impose an obligation on
the prosecutor to ‘dig’ for mformatlon or récords that are not in their control.” I_t__nd The

6 The AQOC Du'ectwe explains that i its Guidelines were approved baséd on the recomméndations in the Supreme -
Court Committee on Criminal Practiceé Report. -
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Committee concluded that the“expediency requn'ement would appear to preclude any obligation

to search for fecords not in the prosecutor’s possession or control » Ibid. 7

Thus, the law enforcement agency where respondent resides (or if the respondent lives

' out of the state, then the law enforcement agency where the petitioner resides) shall provnde

directly to the court, either i in'a document or verbally, the following information at or prior to the
TERPO hearmg

- the respondent’s criminal history®, if existing;

. the results of @ motor vehicle inquiry; -

~any positive results of a Domestrc Violence Central Regrsu'y inquiry;
any posmve results of a Sexual Assault Survwor Protection Act Central Registry
inquiry;

o .any existing juvemle records from the Juvenile Central Reglstry,

any existing records in the ERPO electronic central registry; and

any additional information the law enforcement agency ¢ or prosecutor has readlly

"availablé and relevant to thé ERPO factors. ™~ =~ ;

If the law enforcement agency does not have any available mfonnauon to produce to the-court, it
shall inform the court of such

“If the law enforcement agency where the petitioner ﬁled the TERPO' petmon has-any of

the above information, and the respondent lives in the state, the agency shall forward it to the law
enforcement agency where the respondent resides. .

43 2 Information af the FERPO Stage.

In the cases where the TERPO is granted, this expedrted-mfonnatron obligation from the
county prosecutor or designee is repeated at the FERPO stage. N.J.S.A. 2C:58-24(b). The AOC
Guidelines explain that for the FERPO, “[i]n addition to information referenced Guideline 3(e)
[the information that shall be provided for the TERPO hearing], the county prosecutor or

designee shall produce for the court’s consideration information obtained through sources

including the execution of any search warrant and any additional information obtained through
the performance of its responsibilities under [the Act].” AOC Guideline 5(¢). This: appears to
expand the information obligation by the county prosecutor or desrgnee, but in'no way requires
or dictates the scope of any prosecutor’s or law:enforcement agency’s investigation, as the

. statute still only requires “avallable evidence” to be provided at the FERPO stage. N.JS.A.

2:58-24(b).

? The AOC Guidelines make clear that only the respondent has the automatic right to see the information provided
by law enforcement. The petitioner does not have an automatic right to see this information, and can only request
that the court order that hie or she may see it, on good cause shown. AOC Ggldehne B(a); see also ___P_C_Bgm at
16-17 .

& All law enforcement officers and prosecutors shall camply: with all federal and state statutes, regulanons and

privileges as to'the confidentiality of criminal and all other records.

11



Accordingly, pridr to the FERPO hearing, the law enforcement agency where respondent
resides (or if the respondent lives out of the state, then the law enforcement agency where the
petitioner re51des) is herein desrgnated to-produce to the court the followmg information:

¢ any addrtlons or changes to the information listed as reqmred to. be produced
according to this Directive in section 4.3.1;
e any information obtained through the executxon of any search warrant pursua.nt to
N.J.S.A. 2C:58-26(b) relevant to the ERPO factors; and
- o any additional information the law enforcement agency or prosecutor has readlly
available and relevant to the ERPO factors.

44 Informanon at Must Be Provided fo Law-Enforcernent Pe’titibn

¢ . When law enforcement is the petitioner or has joined in the BRPO petmon, the AOC
Guidelines contemplate a broader obligation by the county prosecutor or designee to produce
information to the court. This is because law enforcement is now the petitioner, and a party to

+:-~the litigation. The Guidelines state that the county. prosecutor.or designee:shall.produce-“any : 5.z cvee o ot

- statements or reports pertaining to the factors listed in paragraph (d) of this Guideline upon

. which the officer relies in the petition.” AQC Guideline 3(e). This is true at the TERPO and
FERPOQhearing. AOC Guideline 6(e). So if the county prosecutof or law enforcement officer is
going 1o refer to any ERPO factor at the TERPO or FERPO proceeding, any statements or
reports pertaining to that factor available to the county prosecutor or law enforcement officer
- shall be produced to the court prior to the proceeding.. Statements or reports do not include video

. or audio files. tag V. &obmson, 229 N J. 44, 71 (2017).

-

4.5 Appeals of a TERPO ora FBRPO
4.5.1 Expedzted Appeals ofaT, 'ERPO Denial.

Effective October 1 2019, 1f a municipal court judge denies the: petition for a TERPO
the petitioner, whether a household or family member or a law enforcement officer, canrequest
an immediate de novo hearing by an emergent duty Superior Court judge. AOC Guidelines. The
mumclpa.l court judge must advise the petitioner, on the record, of the right to an immediate
review of the denial to-an on-call Superior Court judge. Ibid. If the petmoner, whethera .
. - household or family member or a law enforcement officer, wishes to exercise this right, the law -
enforcement officer shall contact an on-call Superior Court judge. Ibid, That Superior Court -
judge will review the petition and conduct a hearing telephomcally to-determine whether to grant
- or deny the TERPO. Ib1d .

Ifa petluoner requests a review of a denial of a petltlon fora TERPO by a municipal
court judge prior to October 1, 2019, the petitioner shall be advised of the ability togo to the -
Criminal Division of the Superior Court the next business day and réquest a de novo review by a
Superior Coutt judge Ibid, A Superior Court judge will make a determination to grant or deriy
the petition that same day Ibid,

12



If a Superior Court judge denies the TERPO, the petitioner can file an appeal to the
Appellate Division as of right within 45 days of the entry of that order pursuant to R. 2:2-3(a)(1).

4.5.2  Appeals of a FERPO.

If the petitioner or respondent wishes to appeal the decision by a Superior Court judge to
grant or deny the FERPO, an appeal must be filed within 45 days of the entry of that decision

pursuant to R. 2:2-3(a)(1). AOC Guidelines.

5. WHEN AN ERPO PETITION IS FILED AGAINST A LAW ENFORCEMENT
OFFICER

5.1  Venue,

The ERPO Act provides that when a petitioner seeks a TERPO against a New Jersey law-
enforcement officer® respondent, a different procedure must take place. First, the petition shall
be submitted to the law enforcement agency in which the respondent-officer is employed -
NJ.S.A. 2C:58-23())(1). Like an ordinary TERPO, the agency shall advise the petitioner of the
procedure for completing and signing a petition. [bid.

If an individual presents at a law enforcement agency in New Jersey requesting to filea
petition against a law enforcement officer as a respondent, the agency shall have the individual
fill out a paper Petition for an Extreme Risk Protective-Order. As soon as the agency receives
this or any application for a petition for an ERPQ against a law enforcement officer, it shall
immediately send a copy of the application to the county prosecutor of the courity in which the
agency is located—except all state agencies, including New Jersey State Police and Department
of Corrections, shall send a copy to the Division of Criminal Justice, The agency shall not enter

or file a petition in the eCDR system at this time. If the law enforcement agency determines that
the petitioner submitted the application to the incorrect agency, in other words, the respondent-
officer is not employed by that agency, the agency shall contact the petitioner to determine the
correct agency, and then forward the application to the correct agency.

5.2 The ERPO Internal Affairs Investigation.

The Act mandates that upon receipt of the application for a petition, the law enforcement
employer agency “shall immediately initiate an internal affairs investigation.” N.J.S.A. 2C:58-
23(1)(2). To fulfill this statutory obligation in good faith, the agency must immediately, or as
soon as possible, initiate an “ERPO internal affairs investigation,” which must be completed in
48 hours. An “ERPO internal affairs investigation” shall be an expedited process that requires,

% The Act and AOC Guidelines define a “law enforcement officer” as “a person whose public duties include the
power to act as an officer for the detection, apprehension, arrest, and conviction of offenders against the laws of this
State.” N.J.S.A, 2C:58-21 {emphasis added); AGC Guideline | (emphasis added). They also define a “law
enforcement agency” as “a department, division, bureau, commission, board or other authority of the State or of any
political subdivision thereof which employs law enforcement officers.” N.J.5.A. 2C:58-21 (emphasis added}; AOC
Guideline 1 (emphasis added). Thus, the special procedures for filing a TERPO against a law enforcement officer,
set forth in N.I.S.A. 2C:58-23(/), do not apply to law enforcement officers who are employed by federal, out-of-
state, or other outside agencies.
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~’but is not limited to, a review. of the application for a petition, an m-person or telephone
interview of the petitioner, a review of any internal agency files on the respondent-officer, and a
consideration of the ERPO factors, see Section 4.1. The ERPO internal affairs investigation can
- also consist.of any other action the agency deems appropriate, including an interview of the
respondent-officer, as long as it is completed in.48 hours. The law enforcement employer .
agency may request from the county prosecutor’s office or the Division of Criminal Justice an
extension of time to complete the ERPO internal affairs investigation, which may be granted
upon a showing of good cause. The ERPO internal affairs inivestigation must follow all
confidentiality rules and procedures set forth in the Attorney General Internal Affairs and -
Procedures Guldelmes, revised November 2017 ‘

This ERPO internal affairs mvestlgatxon does not replace any other internal. affairs -
investigation the agency.deems appropnate based on any information that is learned prior to,
during, or aftér the course of the investigation, and those investigations shall be conducted
according to their regular procedures and timeframe and in accordance with the Attorneéy -
General Internal Affairs and Procedures Guidelines. Likewise, these ERPO procedures do not

~- -~ replace-law-enforcement: agencles ‘policies regardmg domestlc v1olence mcu:lents lnvolvmg law-os oo

enforcement officers.

If a'law enforcement agency is too small or otherwise unable to conduct an ERPO- .
internal affairs mvestlgatlon, the agency may requestona case-by-case basis that the county
prosecutor of the county in which the agency is located, or the Division of Criminal Justice for
state agencies; conduct the ERPO internal affairs investigation. The request shall be made

" immediately: upon receiving the application for a petmon

5.3 | Sei and Storage o the Res ondent-Ofﬁcer [ Wea DONS.

If the first law enforcemient ofﬁcer respondmg to.or handling the ERPO intemal aﬁ'mrs
investigation has probable cause to believe that the presence of weapons would expose the -
respondent or others to a risk of bodily:injury, the employer agency shall immediately seize all
weapons the respondent-oﬁicer possesses—both department issued and personal. See Attorney
General Directive Law Enforcement Directive No. 2000-3, Implementing Procedures for the
Seizure of Weapons from Municipal and County Law Enforcement Officers Involved in

Domestic Violence Incidents, Issued August 1995, Revised September 2000. If there are
-extenuating or exigent circumstances rendering a law enforcement agency unable to seize the
‘. respondent-officer’s fircarms and ammunition, the agency may request that the local law
‘enforcement agency where the respondent-officer resides, if a different agency, assist.

. Any department-issued weapon that is seized or surrendered in.connection with an ERPO
is to be returned to the custody and control of the department that issiied that weapon. See jbid.
" All other weapons owned, possessed, or controlled by the respondent-officer that are seized or
surrendered are to be promptly forwarded to the county prosecutor’s office of the county in .
-which the law enforcement'agency conducting the ERPOQ internal affairs investigation is located,
or for State agencles, where the respondent resides, in accordance with the county prosecutor’s
procedures for the seizure- and transportation of weapons. Seg ibid, - .
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54  Providing the ERPO Internal Affairs Investigation to the County Prosecutor.

The Act requires that the disposition of the internal affairs investigation “shall
immediately be served upon the county prosecutor who shall make a determination whether to
refer the matter to the courts.” N.J.8.A. 2C:58-23(/)(3). So at the conclusion of the ERPO
internal affairs investigation, the agency shall 1mmed1ately forward its ﬁndmgs and any

“eonclusions to the county prosecutor of the county in which the agency is located—except all
state agencies, including New Jersey State Police and Department of Corrections, shall send it to
the Division of Criminal Justice. In making its findings to the county prosecutor’s office or the
Division of Criminal Justice, the agency shall consider the ERPO factors, seg Section 4.1, and
whether there is probable cause to believe that the respondent-officer poses an 1mmed1ate and
present danger of causing bodily injury to self or others by having custody or control of, owning,
possessing, purchasing, or receiving a firearm.

55  Prosecutor Review of the ERPO Internal Affairs Investigation.

Upon receipt of the ERPO mtemal affairs investigation from the law.enforcement .
employer agency, the prosecutor shall make a determination within one business day whether to
file the TERPO petition in the Superior Court. The standard for this determination is,
consideting the ERPO factors, see Section 4.1, whether the prosecutor has probable cause to
believe that the respondent-officer poses an immediate and present danger of causing bodily
m_]ury to self or others by having custody or control of, owning, possessing, purchasing, or
receiving a firearm.

If the prosecutor determines to file the petition in the court, the prosecutor shall be the
petitioner—entered in eCDR by a law enforcement officer employed by their agency, see Section
3.5—and shall be responsible for providing the information to the court réquired under AOC
Guidelines 3(e) and 5(¢), anid N.J.S.A. 2C:58-3(f). The prosecutor shall also notify lmmedlately
the family- or household-member petitioner that originally filed the ERPO petition in the agency,
in order for the family or household-member to be able to be present at the TERPO hearing.

If the prosecutor determines not to file the TERPO petition in the court, the prosecutor
immediately shall send a notice in writing to the family- or household-member petitioner that
originally filed the application for an ERPO petition in the agency, detailing the conclusion and
summary of reasoning. A copy of the notice shall also be sent to the employer agency, which
shall return any firearms seized from the respondent as soon as practicable, unless there is
another pending investigation or other compelling safety interests that would warrant the
employer agency not returning the weapon. No weapons are to be returned to the respondent-
officer without written notice of the prosecutor or a court order, All county prosecutors’ offices
and the Division of Criminal Justice shall keep track of all applications for ERPO petitions
received, those petitions filed with the court, and those declined to be filed, and shall make these
statistics available to the Attorney General upon request. .
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- 6. THE ISSUANCE OF THE TERPO AND FERPO, SERVING THE TERPO, AND
EXECUTING THE SEARCH WARRANT

6.1 Issuance of the TERPO or the FERPO

The Actand the AOC Guidelines provide that if at the TERPO hea.nng the court finds
good cause to believe that the respondent poses an immediate and present danger of bodily injury
to self or others by possessing, purchasing, owning, or recéiving a firearm, the court shall order
. the TERPO; N J.8.A. 2C:58-23(¢); AOC Guideline 4(a). But see Section 3.3 (dlscussmg that
search warrant shall be issued under standard of probable cause).

And if at the FERPO hearmg the court finds by a preponderance of evidence that the.
respondent poses a srgmficant danger of bodily injury to self or others by owning, possessing,
purchasing, orteceiving a firearm, the court shall order the FERPO. N.J.S.A. 2C:58-24(b); AOC
Guideline 6. But see Section'3.3 (discussing that search warrant shall be issued under standard
of probable cause)

The TERPO or the FERPO shall (1) prohrbrt the respondent ﬁom possessing, purchasmg,
owning, or receiving firearms or ammunition, or from securing or holding a firearms purchaser
identification card or permit to purchase a handgun pursuant to N.J.S.A. 2C:58-3, or a permitto .
carry a handgun pursuant to N.J.S.A. 2C:58-4 during the period the order is in effect; and (2)
order the respondent to surrender to law enforcement any firearms, ammunition, firearms
purchaser identification card, permit to purchase a handgun, or permit to carry a handgun
possessed, owned, or held by the respondent. AOC Guideline 4(b).. Any such card or permit
issued to the respondent shall be immediately revoked pursuant to N.J.S.A. 2C:58-3(f). Ibid.

, -The TERPO (or the FERPO) also classifies the respondent as a “certain- person” under N.J.S.A.
"2C: 39-7(b)(4), and is prohibited from purchasing, acqmnng, owning, possessing, or controlling a
firearm or ammunition, subject toa thtrd-degree crime. N.J.8.A. 2C: 39-7(b)(4)

'I'he TERPO order will also state the time,. date, and place of the heanng for the FERPO.
. AOC Guideline 4(b). .

.62  Service of the TERPO.

Once issued, the court will immediately forward a copy of the TERPO to both the county
prosecutor and the appropriate law enforcement agency in the county and municipality,
respectively, in which the respondent resides. This copy shall be served by the appropriate law
enforcement agency upon the respondent. N.J.S.A. 2C:5 8-23(i); AOC Guideline 4(c)._

The law enforcement agency shall serve the TERPO upon the respondent immediately or
as soon as practicable. Ibid. At no time shall the family- or household-member petttroner be o
asked to serve any TERPO upon the respondent. Ibid. The law enforcement agency serving the-
order shall not charge a fee or seek reimbursement from the petmoner for service of the order.

NIS.A. 2Ci58-230).
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The county prosecutor shall send notice-of TERPOs issued to the appropriate.chiefs of-
police, members of the State Police, and any other appropriate law enforcément agency or court.
N.J.S.A. 2C:58-23().

Any TERPO issued shall remain in effect thronghout the State until a court issiies a
ﬁlrther order, and shall be enforced by all law enforcement officers. N J.S.A. 2C: 58-23(h) and

().

6.3 Search Warrant E;secutton

Accordmg to the AOC Gmdelmes, in addltlon to- issuing the TERPO or the FERPOQ, if the
court determines, based upon:consideration of information provided in the TERPO. petitionand *
during the TERPO or FERPO hearing, that probable cause exists to believe that (1) the
respondent owiis or possessés any firearms or ammunition, (2) the respondent poses an
immediate and present danger of bodily injury to self or others by owning or possessing any such
~ firearms or ammunition, and (3) such firearms or ammunition are presently at a specifically '

. ... described location, thén the court, in conjunction with the TERPO or the FERPO, shall issuea . . .
- search warrant for any firearms and ammunition which the respondent possesses or owns at that

'speczﬁed location. AOC @;delme s 4(e) and 6(c). The agency shall exécute the search warrant
immediately or as soon-as possible and seize all firearms and ammunition within the possession,
custedy, or control of the respondent, or that could be in the responderit’s possession.

The Act also states, in addition to a search warrant being issued, that the respondent
immediately shall surrender in a safe manner all firearms and ammunition in the respondent’s
- custedy or control, or which the respondent owns or possesses, and any firearms purchaser .
identification card, permit to purchase a handgun, or permit to carry a handgun held by the
respondent to the control of the law enforcement officer. N.J.S.A.2C: 58-26(b)(1). ‘Allowing a-

respondent to-surrender a firearm to law enforcement presents a number of safety concerns. The -

,respondent, at this point in the process, is an individual who has been determined by a court as
presenting an “immediate and present danger of causing bodily injury” to self or others by
havmg custody or control of a firearm. Thus, officers have at least reasonable and articulable
suspicion to believe that their safety is in danger. And if the surrender occursat a respondent’s
- 'home, business, or other property, officers face a greater “risk of danger” because they are “at
' the disadvantage of being on [their] adversary’s ‘turf.’™ State v. Cope, 224 N.J. 530, 546—47

* (2016) (quoting Maryland v. Buie, 494 U.S, 325,333 (1990)). .

Accordingly, if a law enforcement ofﬁcer has a search warrant to seize a respondent’s *
firearms or ammunition, it shall be within the highest ranking officer’s discretion on the scene to
determine whether a respondent can surrender the firearms or ammunition, and how they may do
so. Similar to executing arrests, officers need to ensute their own safety and the safety of
others—as well as the integrity of the search and seizure. See Washington v. Chrisman, 455
U.S. 1, 7(1982). Thus, officers have the right to remain literally at the respondent’s elbow at all
times and such action is reasonable urider the Fourth Amendment of the-United States
Constitution and Article 1, paragraph 7 of the New Jersey Constitution.” See S_tatg_v,ﬁmg&s_

« 94 N.J. 210,230 (1983)

17



Nothing in this Directive or in the ERPO Act shall be interpreted as limiting any other
lawful procedure done by law enforcement to ensure officer safety, the safety of others, or the
integrity of the process. See, e.g., State v. Davila, 203 N.J. 97, 116-17 (2010) (upholding
protective sweeps in cases involving in-home arrests and in non-arrest cases in which police
officers are legitimately in a home and have reasonable and articulable suspicion to believe that
their safety is in danger); State v. Robinson, 200 N.J. 1, 17 (2009) (finding that factors to
determine reasonableness of delay between knocking and announcing and forcible entry include,
but not limited, to suspect’s violent criminal history, information that weapons will be present,
and risks to officers’ lives and safety); State v. Diloreto, 180 N.J. 264, 276 (2004) (permitting
officer to pat down citizen’s outer clothing during community-caretaking investigation where
officer has reason to believe that he is dealing with armed and dangerous individual); State v.
Johnson, 168 N.J. 608, 619 (2001) (explaining that police officer may apply for no-knock
warrant if there is reasonable, particularized suspicion that no-knock entry is required to protect
officer’s safety).

6.4 Weapons Belonging to Someone Other Than the Respondent.

During the execution of the search warrant, law enforcement shall seize all firearms and
ammunition within the possession, custody, or control of the respondent. Such firearms include
any that the respondent could access or possess. If a person other than the respondent claims title
to any firearm or ammunition, law enforcement shall direct the person claiming title to request a
return of the weapons to the law enforcement agency pursuant to N.J.S.A. 2C:58-26(e). If the
agency determines that the person claiming title is the lawful owner of the firearm or
ammunition, the firearm or ammunition shall be returned to that person. See N.J.S.A. 2C:58-
26(e). Nothing herein, however, shall affect the authority of the prosecutor or the law
enforcement agency to maintain possession of any firearm as otherwise authorized by law.

6.5 Discovery of Criminal Evidence.

If, during the execution of the search warrant, law enforcement finds evidence of
criminality in accordance with the plain view exception, or any other legally permissible basis
under the Fourth Amendment of the United States Constitution and Article 1, paragraph 7 of the
New Jersey Constitution, the evidence is admissible in a future criminal proceeding. See State v.
Harris, 211 N.J. 566, 587 (2012).

e STORING, SELLING, AND TRANSFER OF FIREARMS

Upon surrender or seizure of any and all firearms and ammunition, a law enforcement
agency shall store the firearms or ammunition. See N.J.S.A. 2C:58-22, -26(d), -27, and -28.

Unless the respondent is a law enforcement officer, see Section 5.3, all firearms and
ammunition in the respondent’s custody or control, or which the respondent owns or possesses,
and any firearms purchaser identification card, permit to purchase a handgun, or permit to carry a
handgun that are seized by or surrendered to law enforcement are to be promptly forwarded to
the county prosecutor’s office of the county in which the ERPO is venued. Nonetheless, nothing
in this Directive shall prohibit the county prosecutor from issuing a separate directive or policy
requiring local law enforcement, except State Police, to store the seized firearms if necessary for
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adequate firearm storage and with consideration to the storage capabilities of each individual
local department. All weapons seized by State Police shall be forwarded to the county
prosecutor’s office of the county in which the ERPO is venued. -

If a person other than the respondent claims title to any firearm or ammunition . ]
surrendered, and the law enforcement agency confirms.that the person is the lawful owner of the
firearm or ammunition, the firearm or ammunition shall be returned to that person. N.J.S.A.
2C:58-26(e). The respondent can also request that the firearm or ammunition be sold or the title
of the firearm or ammunition be transferred to a federally licensed firearms dealer, even if they
no longer are eligible to own-or possess a firearm or ammunition.. N.J.S.A. 2C:58-27.

Neither the ERPO Act nor the AOC Guidelines require the law enforcement agency to
store the firearm or ammunition indefinitely. It does not affect the authority of a prosecutor to
file an action to forfeit a respondent’s firearm as authorized by law or prevent a respondent that
" owned a firearm prior to the issuance of an ERPO from entering into an agreement, as approved
by the prosecutor, to sell that firearm to a licensed dealer-or transfer the firearm to a third party
...authorized to.own orpossess,a firearm. . See N.J.S.A. 2C: 58-23(d) (confirming that nothing in.
the ERPO Act “shall prohibit revocation and seizure of a person’s firearms purchaser
identification card, permit to purchase a handgun, permit to carry a handgun, and weapons as
authorized pursuant to applicable law”); CPC Report at 47 (noting that this legal regime does
- “not affect the ability.of the State to file an action to forfeit a respondent’s firearm, or the
respondent to enter into an approved agreement, prior to issuance of the extreme risk protective
order, to sell that firearm to-a hcensed dealer or transfer the firearm to an authorized third

party”).

.8, RELEASE OF ERPO RECORDS TO NON-LAW ENFORCEMENT PERSONS
_OR AGENCIES

ERPO petitions, supporting documentation, and ERPO internal affairs records contain
sensitive and confidential information, including criminal and mental health records, that raise
privacy-concerns. Inresponse to this concern, the AOC Guidelines on the handling of this
information clarify that the information provided by law enforcement for the ERPO is only for
the court’s consideration, not other parties’ inspection, and only the respondent has the right to
this information. AOC Guideline 8(a). Even the petitioner does not have an automatic right to _
see the information prov:ded by the prosecutor or designee, and can only request that the court
order that they may see it, on good cause shown. Ibid.; see also CPC Report at 16-17. Thus,
any records created or submitted pursuant to the ERPO Act and this Directive are confidential
and not subject to public disclosure. )

. Moreover, when the respgndent is a law enforcement officer, the ERPO internal affairs

‘investigation and any other internal affairs or personnel records are confidential and not subject
to public disclosure because they consist of long-recognized privileged information and are
individualized personnel records. See N.J.S.A. 2A:84A-27; N.J.S.A. 47:1A-10; NJ.R.E. 515;
N.JA.C. 13:1E-3.2(a)(4); Longman v. Kimmelman, 102 N.J. 98, 107-08 (1986). Pursuant to the
Attorney General Guidelines for Internal Affairs Policy & Procedures, the nature and source of
internal allegations, the progress of internal affairs mvesngatlons, and the fesulting matenals are
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trestncted and deemed conﬁdenual mfonnatlon Attorney General Intemal Aﬁ'alrs and
Procedures Guidelines, revnsed November 2017 at 42 ;

_ Also, any ERPO records that pertam to an event or: encounter that mvolves an: |
" investigation of a criminal offense shall be considered a “criminal investigatory record” exempt *
. from disclosure under the Open Public Records Act (OPRA), N.J.S:A. 47:1A-1 to -13. See Paff
v: Ocean Count_;y Prosecutor’s: Ofﬁce, 235 N.J. 1,20-21 (2018): Thus, except as otherwise- .~
~prov1ded in this: Directive, ERPO records or documents shall not be shared with or prov:ded or

- “shown to any person, entity, or government agency, other than a law enforcement agency or -

officer or authorized civilian'employee.of such agency, unless such disclosure is required by: the o
Ruiles of Court’ goveming discovery in prosecutions, the United- States or New Jersey

- . Constitutions or statutes, or by acourt ordér.

¢

: Neither this. Dlreetlve nor the release of any- doeument or 1nforrnatlon pursuant to this :
: Dn'ecttve, shall constitute a waiver of any privilege to maintain the conﬁdentlahty 'of a record
that a law enforcement agency. may have under OPRA, any other statute, or the common law

w7 Tight of access. Nothing in this Directive shall be construed to create any.promises.or.any. nghts s i

beyond those established under the Constitution, statutes; regulanons, and decxsmnal law of New
Jersey. This Dtrecttve creates no promises or nghts that ‘other persons or entttles may enforce

9 TERMINATION orr FERPOS

“The Act and the-AOC Gmdelmes state that a petltlon for termmat:on of'a FERPO can be”

ﬁled at any timé by either the pettttoner or the respondent N.J.S.A. 2C:58-25; AQC nggln
.7. A court may terminate a FERPO if the opposing party hasreceived notice, if the appropnate
law enforcement agency and county prosecutor have béen notified, and if'a hearing has been held .
.- by the court. Ibid. It shall be in the prosecutor’s discretion whether to object to a terminationof

-a FERPO. If the prosecutor is.not involved, than it is in the law-enforcement agency’s dtscretlon
_.In detern‘nmng whether to object, the. law enforcement agency or ounty prosecutor should”
consider the ERPO factors, as well as any * other relevant evidence including, but not limited to,
_'whether the respondent has received, ot is receiving; mental health treatment, and the pettttoner 'S

opinion as to termination. If the respondent petlttoned for termination, the respondent shall bear:

" the burden at the termination hearing of provmg bya preponderance of the evidence thattheyno. -

‘longer poses a. srgmﬂcant danger of ¢ causmg bodily injuryto the self or to.other by having
custody or control of owning, possessing, purchasmg, or recelvmg a ﬁrearm Ibid: -

Upon the termination of an ERPQ, the. respondent may petmon the agency to retum then' :
firéarms or ammunition. N.J.S.A. 2C:58-26(d).. This shall be done within 30- days unless the
~firearm or ammunition has been reported as stolen or the respondent is prohibited from
possessing a firéarm or ammunition under State or federal law. Ibid. The Act also’ provides that-
after one year after the ERPO'is terminated, the law enforcement agency may destroy the firearin .
" or ammunition in accordance: with the policiés and procedurés of the agency for destruction of
firearms or ammunition. N.J.S.A. 2C:58-28. The agency or prosecutor shall give notice to the
former respondent prior to. destmctlon of the ﬁrearms or. ammumtlon .

i
¥
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10. COMMUNITY RELATIONS AND OUTREACH PROGRAMS

To protect both public safety and law enforcement safety in New Jersey, all law
enforcement agencies—including the Division of Criminal Justice, county prosecutors’ offices,
and local police departments—must help educate the prblic on the ability to file ERPOs and on
the procedures for doing so. To further this objective, each county prosecutor shall engage in
public education efforts, community outreach events, social media awareness, and publicity on
their office website.

11. QUESTIONS

All questions concerning the meaning or implementation of this Directive should be
addressed to the Director of the Division of Criminal Justice, or their designee.

12. EFFECTIVE DATE

i ... . This Directive shall take effect.on. September 1,.2019, the day the ERPO Act goes; o, .o
effect. Once effective, this Directive shall remain in force and effect. unless and until it is

repealed, amended, or superseded by Directive of the Attorney General.

Gurbir S. Grewal
Attorney General
ATTEST:
Veronica Allende

Director, Division of Criminal Justice
Dated: August 15, 2019
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